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NOW COMES Keep Michigan Safe, by and through its undersigned attorneys, and for
its Mandamus Complaint against the Board of State Canvassers and Director of Elections
Jonathan Brater, in his official capacity, states as follows:
INTRODUCTION
1.

This is a lawsuit to protect the right of Michigan voters to complete and accurate

information about initiative petitions they are asked to sign to place a proposal on the statewide
ballot. To protect that right, the Michigan Legislature has established mandatory standards
which petition summaries must meet. Defendants Board of Canvassers (“Board”) and Direct
of Elections Jonathan Brater (“Director”) (collectively “Defendants”) violated their clear legal
duties to follow those standards when the Director prepared and the Board approved the
summary for the Unlock Michigan initiative petition.
PARTIES
2.

Plaintiff Keep Michigan Safe is a registered ballot question committee which

opposes the ballot proposal of Unlock Michigan. It has standing as a “person who feels

§ 168.479(1).
3.

Defendant Board of State Canvassers is a public body whose duties include,

inter alia, approving initiative petition summaries prepared by the Director under MCL
§ 168.482b(2)(a).
4.

Defendant Director of Elections Jonathan Brater is a state officer whose duties

include, inter alia, preparing the summary for an initiative petition under MCL
§ 168.482b(2)(a).
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aggrieved by” a “determination made by the board of state canvassers” under MCL

JURISDICTION
5.

This Court has jurisdiction over this mandamus action pursuant to MCL

§§ 168.479(1), MCL 600.4401, and MCR 3.305(A)(1).
FACTUAL ALLEGATIONS
Initiative Petition Summaries
6.

Prior to 2019, the only portion of an initiative petition signature page over which

the petition sponsor had any control was the option to include a summary of the proposal. This
summary was not expressly authorized by the election law but the Board allowed this process
for many years. The Board was never involved in the drafting of a summary and expressly
disclaimed any approval of it when otherwise approving the form of a petition in advance of
circulation. See, e g, Minutes of September 19, 2017 Meeting (“Board's approval does not
extend to: . . . the summary of the proposal”) (Exhibit 1). The balance of the signature page
was dictated by state law and Secretary of State regulation, including a heading and the full text
of the proposal. MCL § 168.482(2)-(3).
This changed with the passage of 2018 PA 608. Under PA 608, a summary of

not more than 100 words became mandatory. See 2018 PA 608, § 482(3), codified as MCL
§168.482(3). The new law requires the summary appear between the heading of the petition
and the full text of the proposal. MCL § 168.482(2)-(3). This is the same place on the signature
page that the optional summaries had previously appeared.
8.

In addition, PA 608 created a role for the Board and the Director in the summary

preparation process. A new section of the election law required the Director and Board to
prepare and act on a summary within 30 days of a sponsor’s request. See 2018 PA 608,
§ 482b(1), codified as MCL § 168.482b(1). Once a request is made the Board and Director
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7.

have no discretion—–they have a statutory duty to prepare and act on a summary within 30
days of the request. See MCL § 168.482b(1) (the Board “must issue an approval or rejection”).
9.

In addition, the law now says that the Director “must. . . prepare[]” the summary

leaving the Director no discretion. MCL § 168.482b(2)(a).
10.

Finally, the law states that “all of the following” mandatory standards apply to

the summary, again eliminating any discretion by the Director or Board:
(b) The summary is limited to not more than 100 words and must
consist of a true and impartial statement of the purpose of the
proposed amendment or question proposed in language that does
not create prejudice for or against the proposed amendment or
question proposed.
(c) The summary must be worded so as to apprise the petition
signers of the subject matter of the proposed amendment or
question proposed, but does not need to be legally precise.
(d) The summary must be clearly written using words that have
a common everyday meaning to the general public. [See MCL §
168.482b(2)(b)-(d)].
11.

These new petition summary standards “mirror” the standards that have for

decades governed the preparation by the Director and approval by the Board of 100-word

4) (2019).
12.

Those pre-existing standards are found in 3 sections of the election law:
The director of elections, with the approval of the state board of
canvassers, shall prepare a statement for designation on the ballot
in not more than 100 words, exclusive of caption, of the purpose
of any proposed amendment or question to be submitted to the
electors as required under section 9 of article II, section 34 of
article IV if the legislature does not provide for the content of the
question to be submitted to the electors, or section 1 or 2 of article
XII of the state constitution of 1963. The statement shall consist
of a true and impartial statement of the purpose of the
amendment or question in such language as shall create no
prejudice for or against the proposed amendment or question.
[See MCL § 168.32(2) (emphasis added)].
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summaries of ballot proposals that appeared on voters’ ballots. See OAG No. 7310 (Question

*

*

*

A question submitted to the electors of this state or the electors
of a subdivision of this state shall, to the extent that it will not
confuse the electorate, be worded so that a “yes” vote will be a
vote in favor of the subject matter of the proposal or issue and a
“no” vote will be a vote against the subject matter of the proposal
or issue. The question shall be worded so as to apprise the voters
of the subject matter of the proposal or issue, but need not be
legally precise. The question shall be clearly written using words
that have a common everyday meaning to the general public. The
language used shall not create prejudice for or against the issue
or proposal.[MCL § 168.485 (emphasis added)].
*

*

*

13.

This is the state of the statutory election law regarding petition and ballot

summaries which governed Defendants’ conduct here.
Unlock Michigan’s Petition Summary
14.

Unlock Michigan used the petition summary process of MCL § 168.482b by

request dated June 12, 2020.

See Department of State, Bureau of Elections, “Deadline

Established for Public Comments Regarding Petition Summary, Statewide Ballot Proposal
Sponsored by Unlock Michigan” (June 16, 2020) (attached as Exhibit 2).
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Sec. 643a. A question submitted to the electors of this state or
the electors of a subdivision of this state shall, to the extent that
it will not confuse the electorate, be worded so that a “yes” vote
will be a vote in favor of the subject matter of the proposal or
issue and a “no” vote will be a vote against the subject matter of
the proposal or issue. The question shall be worded so as to
apprise the voters of the subject matter of the proposal or issue,
but need not be legally precise. The question shall be clearly
written using words that have a common everyday meaning to
the general public. The language used shall not create prejudice
for or against the issue or proposal. [MCL 168.643a (emphasis
added)].

15.

In its tendered petition, Unlock Michigan proposed this heading:
INITIATION OF LEGISLATION

16.

Unlock Michigan proposed this summary:
An initiation of legislation to repeal 1945 PA 302, entitled “An
act authorizing the governor to proclaim a state of emergency,
and to prescribe the powers and duties of the governor with
respect thereto; and to prescribe penalties,” (MCL 10.31 to
10.33).

See id.
17.

Unlock Michigan proposed this sentence to follow the summary:
If not enacted by the Michigan State Legislature in accordance
with the Michigan Constitution of 1963, the proposed legislation
is to be voted on at the General Election, November 8, 2022.

See id.
18.

Unlock Michigan stated that this was the text of its proposal:
The full text of the proposed legislation is as follows:

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
Enacting section 1. 1945 PA 302, MCL 10.31 to 10.33, is
repealed.
See id.
19.

On July 2, 2020, the Board provided notice of a July 6, 2020 meeting to consider

this 48-word summary prepared by the Director:
An initiation of legislation to repeal the Emergency Powers of
Governor Act, 1945 PA 302, MCL 10.31 to 10.33, entitled “An
act authorizing the governor to proclaim a state of emergency,
6
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INITIATION OF LEGISLATION
An initiation of legislation to repeal 1945 PA 302, entitled “An
act authorizing the governor to proclaim a state of emergency,
and to prescribe the powers and duties of the governor with
respect thereto; and to prescribe penalties,” (MCL 10.31 to
10.33).

and to prescribe the powers and duties of the governor with
respect thereto; and to prescribe penalties.”
Michigan Department of State, Bureau of Elections, “Notice of July 6, 2020 Board of State
Canvassers Meeting” at 2 (copy attached as Exhibit 3).
20.

The Board’s July 2 notice failed to provide the necessary information required

under Michigan law for a notice on a contested hearing. See Haven v City of Troy, 39 Mich
App 219, 224, 197 NW2d 496 (1972) (requiring “notice that at a particular meeting of that
body a particular question will be considered”).
21.

The Board did not give any notice whatsoever that it was going to vote on

whether to approve or deny the form of Unlock Michigan’s proposed petition in its notice for
the July 6 meeting.
22.

Additionally, Unlock Michigan submitted an amended form at the end of the

day on July 2, which no one knew Unlock Michigan had done until the July 6 hearing. The
Board denied Plaintiff notice of this amended form as well.
Unlock Michigan’s amended form materially differed from the prior form

Unlock Michigan submitted because the amended form contained references to the petition’s
placement on the 2022 ballot if the petition was not adopted by the Legislature. This type of
extraneous information is not permitted by MCL § 168.482.
24.

Unlock Michigan’s references to the 2022 election do not advise a potential

signer anything about the purpose of the proposal.
24.

Indeed, Unlock Michigan’s inclusion of a statement that the petition initiative

would appear on the November 2022 ballot will only confuse and mislead electors because the
petition is being circulated in the months leading up the November 2020 election, thus making
it untruthful and inaccurate, and therefore noncompliant with the Michigan Election Law.
7
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23.

25.

The Board’s failure to provide the required notice denied Plaintiff its

fundamental right to be present for and to be heard at the July 6 meeting before the Board voted
on the form of Unlock Michigan’s petition.
26.

At its meeting on July 6, the Board adopted the summary and approved the form

of the petition as compliant with the technical requirements of the law. See MIRS Capitol
Capsule, July 7, 2020, at 5.
27.

A copy of the petition as now circulating is attached as Exhibit 4.
COUNT I – MANDAMUS

28.

Plaintiff hereby incorporates by reference all foregoing paragraphs as if they

were full set forth herein.
29.

Strict compliance with all Michigan election laws is mandatory. Stand Up for

Democracy v Sec’y of State, 492 Mich 588, 603-04; 822 NW2d 159 (2012).
30.

Mandamus lies to review and correct the Board’s actions regarding language

concerning ballot proposals. Citizens for Prot of Marriage v Bd of State Canvassers, 263 Mich

31.

Plaintiff has a legal right to performance of the clear legal duties of the Board

and Director as to the preparation and approval of the petition summary of Unlock Michigan.
32.

Defendant Director had a clear legal and ministerial duty to prepare a summary

for the Unlock Michigan petition which strictly complied with the explicit, mandatory
requirements of MCL § 168.482b(2)(b)-(d).
33.

Defendant Board had a clear legal and ministerial duty to approve a summary

for the Unlock Michigan petition which strictly complied with the explicit, mandatory
requirements of MCL § 168.482b(2)(b)-(d).
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App 487, 493-95; 688 NW2d 538 (2004) (per curiam); see also MCL § 168.479(1).

34.

The petition summary prepared by the Director and approved by the Board

violates every requirement of MCL § 168.482b(2)(b)-(d).
35.

The petition summary prepared by the Director and approved by the Board is

not a “true and impartial statement of the purpose of the proposed amendment or question
proposed in language that does not create prejudice for or against the proposed amendment or
question proposed.” MCL § 168.482b(2)(b).
36.

The petition summary prepared by the Director and approved by the Board is

not “worded so as to apprise the petition signers of the subject matter of the proposed
amendment or question proposed.” MCL § 168.482b(2)(c).
37.

The petition summary prepared by the Director and approved by the Board is

not “clearly written using words that have a common everyday meaning to the general public.”
MCL § 168.482b(2)(d).
38.

Plaintiff has no other adequate remedy in law or equity except by mandamus in

this Court.

39.

Plaintiff hereby incorporates by reference all foregoing paragraphs as if they

were full set forth herein.
40.

The Board has a clear legal duty to provide Plaintiff and the public at large with

notice that “a particular question” will be considered at a “a particular meeting.” Haven, 39
Mich App at 224.
41.

The Board failed to comply with its clear legal obligations when it issued its July

2, 2020 notice for the July 6 meeting.

9

RECEIVED by MCOA 7/14/2020 1:54:09 PM

COUNT II – FAILURE TO PROVIDE NOTICE

42.

The July 6 meeting notice failed to inform Plaintiff or the public that the Board

was going to take the particular step of approving or denying the form of Unlock Michigan’s
petition.
43.

Additionally, the Board failed to provide particularized notice of the exact

version of the form of Unlock Michigan’s petition it was considering.
44.

Unlock Michigan submitted an amended form at the end of the day on July 2,

which no one knew Unlock Michigan had done until the July 6 hearing. The amended form of
the petition, which the Board approved at its July 6 meeting, fundamentally differed from the
form initially submitted by Unlock Michigan because it contained language referencing the
2022 election.
45.

Unlock Michigan is not permitted to include such extraneous information under

the Michigan Election Law. See MCL § 168.482.
46.

The Board’s failures here to provide proper and sufficient notice that the Board

was going to both approve the form of Unlock Michigan’s petition and that the form of the

Plaintiff and the public at large from their rights to be present and heard at the Board’s July 6
meeting.
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petition contained references to the 2022 election (which are not authorized by law) deprived

CONCLUSION AND RELIEF SOUGHT
For the reasons stated, Plaintiff prays that the Court:
A.

Declare that Defendants violated their clear legal duties under MCL § 168.482b

by approving an inaccurate and misleading summary for Unlock Michigan’s initiative petition;
B.

Declare that the Board violated its clear legal duty to provide proper and

particularized notice when it failed to disclose in its meeting notice that it was going to vote on
the form of Unlock Michigan’s petition at its July 6 meeting
C.

Declare that the Board violated its clear legal duty to provide proper and

particularized notice when it failed to disclose that Unlock Michigan had submitted an amended
form of its petition, which differed from the form of the petition initially submitted because it
contained language not permitted by the Michigan Election Law;
D.

Issue a Writ of Mandamus ordering Defendants to prepare and approve a

summary in strict compliance with MCL § 168.482b.
E.

Issue a Writ of Mandamus ordering the Director to require Unlock Michigan to

adequate and particularized notice of their proposed actions so that interested parties have an
opportunity to be heard;
F.

Retain jurisdiction; and

G.

Award such other relief as is equitable and just.
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resubmit a proposed petition form for the Board to consider and requiring the Board to provide

Respectfully submitted,

/s/ Christopher M. Trebilcock
Christopher M. Trebilcock (P62101)
Vincent C. Sallan (P79888)
Clark Hill, PLC
500 Woodward Avenue
Detroit, MI 48226
(313) 965-8300
ctrebilcock@clarkhill.com
vsallan@clarkhill.com

/s/ Mark Brewer
Mark Brewer (P35661)
Goodman Acker, P.C.
17000 W. Ten Mile Road
Southfield, MI 48075
(248) 483-5000
mbrewer@goodmanacker.com
Attorneys for Plaintiff

Attorneys for Plaintiff

Dated: July 14, 2020
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EXHIBIT 3

RECEIVED by MCOA 7/14/2020 1:54:09 PM

RECEIVED by MCOA 7/14/2020 1:54:09 PM
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